
partial destruction, partial condemnation or partial obsolescence but shall be undertaken in the 
event ofsubstantial destruction, substantial condemnation or substantial obsolescence only with 
the consent of seventy-five percent (75%) in interest of all Owners and seventy-five percent 
(75%) in number of all mortgagees, In the event the insurance proceeds actually received 
exceed the cost of restoration when such restoration is undertaken pursuant to this section, the 
excess shall be paid and distributed to each unit owner, or mortgagee of a unit owner, in 
proportion of such unit owner's undivided interest in the common elements. 

9.3	 Sale of the Project. The project shall be sold in the event of substantial destruction, substantial 
condemnation or substantial obsolescence unless consent to restoration has been obtained from 
seventy-five percent (75%) in interest of all unit owners and consent to restoration of seventy­
five percent (75%) in number of all mortgagees has been obtained. In the event of a sale, 
condominium ownership under this Declaration shall terminate and the proceeds of sale and 
any insurance proceeds, condemnation awards or payments in lieu of condemnation shall be 
distributed by the Association to each unit owner, or the mortgagee of a unit owner, in 
proportion to such unit owner's undivided interest in common elements. 

9.4	 Authority of Association to Restore or Sell. The Association, as attorney-in-fact for each unit 
owner, shall have full power and authority to restore or to sell, as the case may be, the project 
and each unit in the project whenever restoration or sale, as the case may be, is to be undertaken 
as herein provided. Such authority shall include the right and power to enter into any contracts, 
deeds or other instruments which may be necessary or appropriate for restoration or sale, as the 
case may be. 

9.5	 Payment of Proceeds. In the event of substantial destruction, condemnation or obsolescence 
all insurance proceeds, proceeds of sale, condemnation awards, or payments in lieu of 
condemnation shall be paid to the Association, as trustee for all of the unit owners and any 
mortgagee, as the interest of such owners and any such mortgagee may appear. 

9.6	 Special Assessments for Restoration. When restoration is to be undertaken, the Association 
may levy and collect assessments from each unit owner in proportion to each unit owner's 
undivided interest in common elements, payable over such period as the Association may 
determine, to cover the costs and expenses ofrestoration to the extent not covered by available 
funds. Such special assessments shall be secured by a lien on the unit of each owner as in the 
case ofregular assessments. Notwithstanding any other provision in this Declaration, in the 
event of substantial condemnation or substantial obsolescence, any such special assessment 
shall not be a personal obligation of any Owner who did not consent to restoration but, if not 
paid may be recovered only by foreclosure of the lien against the unit of such owner. 

9.7	 Receipt and Application of Condemnation Funds. All compensation, damages or other 
proceeds constituting awards in condemnation or eminent domain or payments in lieu of 
condemnation or eminent domain shall be payable to the Association. The amount thereof 
allocable to compensation for the taking ofor injury to a particular unit or to improvements of 
a unit owner therein shall be apportioned to the unit owner ofthat unit except to the extent used 
for restoration ofthat unit. The balance of the award shall be applied to costs and expenses of 
restoration, ifundertaken, and to the extent not so applied, shall be aJIocated as follows: First, 
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.........

any portion of the award allocable to the taking of or injury to common elements shall be 
apportioned to owners of units which were not taken or condemned in proportion to their 
respective undivided interests in the common elements; and second, the amounts allocated to 
consequential damages or for other purposes shall be apportioned as the Association determines 
to be equitable under the circumstances. 

9.8 Eminent Domain. 

(a)	 If a unit is acquired by eminent domain or part of a unit is acquired by eminent domain 
leaving the unit owner with a remnant which may not practically or lawfully be used for 
any purpose permitted by the declaration, the award must include compensation to the 
unit owner for that unit and its allocated interests whether or not any common elements 
are acquired. Upon acquisition, unless the decree otherwise provides, that unit's allocated 
interests are automatically reallocated to the remaining units in proportion to the 
respective allocated interests of those units before the taking. Any remnant of a unit 
remaining after part of a unit is taken under this section is thereafter a common element. 

(b)	 Except as provided above, ifpart ofa unit is acquired by eminent domain, the award must 
compensate the unit owner for the reduction in value of the unit and its interest in the 
common elements whether or not any common elements are acquired. Upon acquisition, 
unless the decree otherwise provides: 

(i)	 That unit's allocated interests are reduced in proportion to the reduction in the size 
of the unit or on any other basis specified in the declaration; and 

(ii)	 The portion of allocated interests divested from the partially acquired unit is 
automatically reallocated to that unit and to the remaining units in proportion to 
the respective interests ofthose units before the taking, with the partially acquired 
unit participating in the reallocation on the basis ofits reduced allocated interests. 

(c)	 Ifpart ofthe common elements is acquired by eminent domain, that portion ofany award 
attributable to the common elements taken must be paid to the Association. Unless the 
declaration provides otherwise, any portion of the award attributable to the acquisition 
of a limited common element must be equally divided among the owners ofthe units to 
which that limited common element was allocated at the time of acquisition. For the 
purposes of acquisition ofa part of the common elements other that the limited conunon 
elements under this section, service of process on the Association shall constitute 
sufficient notice to all unit owners, and service ofprocess on each individual unit owner 
shall not be necessary. 

(d)	 The court decree shall be recorded in Pitkin County. 

(e)	 The reallocation of allocated interests pursuant to this section shall be confirmed by an 
amendment to the Declaration prepared, executed, and recorded by the Association. 
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x. MISCELLANEOUS
 

10.1 Amendment of Declaration. 

(a)	 Except as otherwise specified by statute or a specific provision of this Declaration, the 
Declaration, including the plats and maps, may be amended only by a vote or agreement 
of unit owners of units to which at least 66.67% of the votes in the Association are 
allocated (4 Units). 

(b)	 No action to challenge the validity ofan amendment adopted by the Association pursuant 
to this section may be brought more than one year after the amendment is recorded. 

(c)	 Every amendment to the Declaration must be recorded in Pitkin County and is effective 
only upon recordation. An amendment must be indexed in the grantee's index in the 
name ofthe Red House Enclave Condominiums and the Association and in the grantor's 
index in the name of each person executing the amendment. 

(d)	 Except to the extent expressly permitted or required by other provisions of law, no 
amendment may create or increase special Declarant rights, increase the number of units, 
or change the boundaries of any unit or the allocated interests of a unit, or the uses to 
which any unit is restricted, in the absence of unanimous consent of the unit owners. 

(e)	 Amendment to the Declaration to be recorded by the Association shall be prepared, 
executed, recorded, and certified on behalf of the Association by the secretary or the 
president of the Association. 

(f)	 All expenses associated with preparing and recording an amendment to the Declaration 
shall be the sole responsibility of the Association. 

(g)	 At any time until the first unit is conveyed by Declarant as reflected by a deed recorded 
in the office of the Clerk and Recorder ofPitkin County, Colorado, Declarant may revoke 
this Declaration and the condominium map and terminate condominium ownership ofthe 
project by the recording of a written instrument setting forth Declarant's intent to so 
revoke and terminate. 

(h)	 The Declarant may amend the Declaration at any time to correct clerical, typographical 
or technical errors, as provided in § 38-33.3-206(4), CR.S. 

10.2 Termination, 

(a)	 Except in the case of a taking of all the units by eminent domain, the Association may be 
terminated only by agreement ofunit owners ofunits to which at least sixty-seven percent 
(67%) of the votes in the Association are allocated. 

(b)	 An agreement of unit owners to terminate must be evidenced by their execution of a 
termination agreement or ratifications thereof in the same manner as a deed, by the 

C:IWPDOCS\'A.PCHAICastle Creek CondolDeclaration. wpd 

111111111111111111111111111111111 1111111111111111111111 
428010 02/22/1999 03:32P CONDO DE DAVIS SILVI-- - .. .~."'I __ AA 

29 



requisite number of unit owners. The termination agreement must specify a date after 
which the agreement will be void unless it is recorded before that date. A termination 
agreement and all ratifications thereofmust be recorded in Pitkin County and is effective 
only upon recordation. 

(c)	 Subject to the provisions ofa termination agreement, the Association, on behalfofthe 
unit owners, may contract for the sale of real estate following termination, but the 
contract is not binding on the unit owners until approved pursuant to Subsection (a) 
and (b) of this section. If any real estate is to be sold following termination, title to that 
real estate, upon termination, vests in the Association as trustee for the holders of all 
interests in the units. Thereafter, the Association has all the powers necessary and 
appropriate to effect the sale. Until the sale has been concluded and the proceeds thereof 
distributed, the Association continues in existence with all the powers it had before 
termination. Proceeds of the sale must be distributed to unit owners and lienholders as 
their interests may appear, in accordance with Subsections (f) and (g) of this section. 
Unless otherwise specified in the termination agreement, as long as the Association holds 
title to the real estate, each unit owner and the unit owner's successors in interest have an 
exclusive right to occupancy of the portion ofthe real estate that formerly constituted the 
unit. During the period of that occupancy, each unit owner and the unit owner's 
successors in interest remain liable for all assessments and other obligations imposed on 
unit owners by this Declaration. 

(d)	 If the real estate constituting the common interest community is not to be sold following 
termination, title to the common elements vests in the unit owners upon termination as 
tenants in common in proportion to their respective interests and liens on the units shift 
accordingly. While the tenancy in common exists, each unit owner and the unit owner's 
successors in interest have an exclusi ve right to occupancy of the portion 0 f the real estate 
that formerly constituted such unit. 

(e)	 Following termination, the proceeds of any sale of real estate, together with the assets of 
the Association, are held by the Association as trustee for unit owners and holders ofliens 
on the units as their interests may appear. 

(f)	 Following termination, creditors ofthe Association holding liens on the units, which were 
perfected as a result of a judgment before termination, may enforce those liens in the 
same manner as any lienholder. All other creditors of the Association are to be treated 
as if they had perfected liens on the units immediately before termination. 

(g)	 The respective interests of unit owners referred to above are as follows: 

(i)	 Except as provided in Paragraph (ii) ofthis Subsection (g), the respective interests 
ofunit owners are the fair market values oftheir units, allocated interests, and any 
limited common elements immediately before the termination, as determined by 
one or more independent appraisers selected by the Association. The decision of 
the independent appraisers shall be distributed to the unit owners and becomes 
final unless disapproved within thirty (30) days after distribution by unit owners 
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of units to which twenty-five percent (25%) of the votes in the Association are 
allocated. The proportion of any unit owner's interest to that of all unit owners 
is determined by dividing the fair market value of that unit owner's unit and its 
allocated interests by the total fair market values of all the units and their 
allocated interests. In the event unit owners of units to which twenty-five percent 
(25%) of the votes in the Association are allocated disapprove of the decision of 
the independent appraiser selected by the Association, the Association shall hire 
another MAl certified appraiser, licensed in the State of Colorado and familiar 
with valuation of property in Pitkin County to appraise the fair market value of 
the units, allocated interests, and any limited common elements immediately 
before the termination. The results of the new appraisal shall then be averaged 
with the results of the initial appraisal, which result shall be final and binding 
upon the Association and the unit owners. 

(ii)	 If any unit or any limited common element is destroyed to the extent that an 
appraisal of the fair market value thereof prior to destruction cannot be made, the 
interests of all unit owners are their respective common element interests 
immediately before the termination. 

(h)	 If a lien or encumbrance against a portion of the real estate has priority over the 
declaration and the lien or encumbrance has not been partially released, the parties 
foreclosing the lien or encumbrance, upon foreclosure, may record an instrument 
excluding the real estate subject to that lien or encumbrance from the common interest 
community, The Executive Board shall reallocate interests as if the foreclosed section 
were taken by eminent domain by an amendment to the declaration prepared, executed, 
and recorded by the Association. 

10.3	 Construction of Declaration. In the event of a conflict between the provisions of this 
Declaration and the Bylaws, the Declaration prevails, except to the extent that the Declaration 
is inconsistent with the CClOA. 

10.4	 Effect of Provisions of Declaration. Each provision ofthis Declaration, as the same may be 
amended from time to time, and any agreement, promise, covenant and undertaking to comply 
with each such provision of this Declaration, and any necessary exception or reservation or 
grant of title, estate, right or interest to effectuate any such provision of this Declaration: 

(a)	 shall be deemed incorporated in each deed or other instrument by which any right, title 
or interest in the project or in any unit is granted, devised or conveyed, whether or not set 
forth or referred to in such deed or other instrument; 

(b)	 shall, by virtue of acceptance of any right, title or interest in the project or in any unit by 
a unit owner, be deemed accepted, ratified, adopted and declared as a persona! covenant 
of such unit owner, and, as a personal covenant, shall be binding on such uni t owner and 
such unit owner's heirs, personal representatives, successors and assigns and, as a 
persona! covenant to, with and for the benefit of the Association but not to, with or for 
the benefit of any other unit owner; 
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(c)	 shall be deemed a real covenant by Declarant, for itself, its successors and assigns, and 
also an equitable servitude, running, in each case, as a burden with and upon the title to 
the project and each unit and, as a real covenant and also as an equitable servitude, shall 
be deemed a covenant and servitude for the benefit of the project and each unit; and 

(d)	 shall be deemed a covenant, obligation and restriction secured by a lien in favor of the 
Association, burdening and encumbering the title to the project and each unit in favor of 
the Association. 

10.5	 Duration ofDeclaration. All provisions contained in this Declaration shall continue and remain 
in full force and effect until this Declaration is terminated or revoked. Pursuant to § 38-33.3­
203(2), c.R.S., the rule against perpetuities does not apply to defeat any provision of this 
Declaration or rules and regulations adopted pursuant hereto. 

10.6	 Enforcement and Remedies. Each provision of this Declaration with respect to a unit owner 
or the unit ofan owner shall be enforceable by the Association by a proceeding for a prohibitive 
or mandatory injunction or by a suit or action to recover damages, or, in the discretion ofthe 
Association, for so long as any unit owner fails to comply with any such provisions, by denial 
of all voting rights of such unit owner and exclusion of such unit owner and such unit owner's 
guests from use of any common elements. 

If any person subject to the provisions of this Declaration fails to comply with any of its 
provisions or any provision of the Bylaws, Articles, or rules and regulations, any person or 
class of persons adversely affected by the failure to comply may require reimbursement for 
collection costs and reasonable attorneys' fees and costs incurred as a result of such failure to 
comply, without the necessity of commencing a legal proceeding. For each claim, including 
but not limited to counterclaims, cross-claims, and third-party claims, in any legal proceeding 
to enforce the provisions of the Declaration, Bylaws, Articles, or rules and regulations, the 
court shall award to the party prevailing of such claim the prevailing party's reasonable 
collection costs and attorneys' fees and costs incurred in asserting or defending the claim. 

10.7	 Protection of Encumbrancer. No violation or breach of, or failure to comply with, any 
provision of this Declaration and no action to enforce any such provision shall affect, defeat, 
render invalid or impair the lien ofany mortgage, deed of trust or other lien on any unit taken 
in good faith and for value and perfected by recording in the office of the Clerk and Recorder 
of Pitkin County, Colorado, prior to the time of recording in said office of an instrument 
describing the unit and listing the name or names ofthe unit owner or unit owners offee simple 
title to the unit and giving notice ofsuch violation, breach or failure to comply; nor shall such 
violation, breach or failure to comply or action to enforce affect, defeat, render invalid or impair 
the title or interest of the holder of any such mortgage, deed of trust, or other lien or the title 
or interest acquired by any purchaser upon foreclosure of any such mortgage, deed of trust or 
other lien or result ofany liability, personal or otherwise, ofany such holder or purchaser. Any 
such purchaser on foreclosure shall, however, take subject to this Declaration except only that 
violations or breaches of, or failures to comply with, any provisions of this Declaration which 
occurred prior to the vesting offee simple title in such purchaser shall not be deemed breaches 
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or violations hereof or failures to comply herewith with respect to such purchaser, his heirs, 
personal representatives, successors or assigns. 

10.8	 Limited Liability. Ifappointed by Declarant, in the performance oftheir duties, the officers and 
members of the Executive Board are required to exercise the care required of fiduciaries of the 
unit owners. If not appointed by the Declarant, no member of the Executive Board and no 
officer shall be liable for actions taken or omissions made in the performance of such member's 
duties except for wanton and willful acts or omissions. 

10.9	 Tort and Contract Liability. Neither the Association nor any unit owner except Declarant is 
liable for any cause of action based upon that Declarant's acts or omissions in connection with 
any part of the project which Declarant has the responsibility to maintain. Otherwise, any 
action alleging an act or omission by the Association must be brought against the Association 
and not against any unit owner. Ifthe act or omission occurred during any period ofDeclarant 
control and the Association gives Declarant reasonable notice of an opportunity to defend 
against the action, Declarant who then controlled the Association is liable to the Association 
or to any unit owner for all tort losses not covered by insurance suffered by the Association or 
that unit owner and all costs that the Association would not have incurred but for such act or 
omission. Whenever Declarant is liable to the Association under this section, Declarant is also 
liable for all expenses of litigation, including reasonable attorneys' fees, incurred by the 
Association. Any statute of limitation affecting the Association's right of action under this 
section is tolled until the period ofDeclarant control terminates. A unit owner is not precluded 
from maintaining an action contemplated by this section by being a unit owner or a member 
or an officer of the Association. 

Declarant is liable to the Association for all funds ofthe Association collected during the period 
of Declarant control which were not properly expended. 

10.10	 Successors and Assigns. This Declaration shall be binding upon and shall inure to the benefit 
of the Association, and each unit owner and the heirs, personal representatives, successors and 
assigns of each. 

10.11	 Severability. Invalidity or unenforceability of any provisions of this Declaration in whole or 
in part shall not affect the validity or enforceability of any other provision or any valid and 
enforceable part of a provision of this Declaration. 

10.12	 Captions. The captions and headings in this instrument are for convenience only and shall not 
be considered in construing any provisions of this Declaration. 
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10.13	 No Waiver. Failure to enforce any provisions ofthis Declaration shall not operate as a waiver 
of any such provision or of any other provision of this Declaration. 

DECLARANT:
 

CITY OF ASPEN, A COLORADO MUNICIPAL CORPORATION
 

By:__--I--"-----"'------~-----=-____j.__=_~--_____:::--""""'" 

Mailing Address: 130 S. Galena Street 
Aspen, Colorado 81611 

STATE OF COLORADO ) 
) ss. 

COUNTY OF PITKIN ) 

The foregoing instrument was aclmowledged before me this ~ day 0~~,\~7 
John Bennett, Mayor of the City of Aspen, a Colorado Municipal Corporation. 

Witness my hand and official seal. 

My commission expires: 1t'1f 
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EXHIBIT A 

Legal Description 

PARCEL 1: 

A parcel ofland situated in the Southwest One-Quarter of Section 12, Township 10 South, Range 85
 
West ofthe Sixth Principal Meridian, being part of Lot 9 in said Section 12, and being pari of the North
 
Texas Millsite, United States Mineral Survey No. 3288, and being part of Block 5 of the City and
 
Townsite of Aspen, described as follows:
 

Beginning at Comer No.2 of said North Texas Millsite, said comer also Line 6-7 of the City and
 
Townsite ofAspen, whence comer No.6 of Aspen Townsite, a red sandstone in place, bears N Or38'
 
E 1134.60 feet; Thence along said line 6-7 N Or38' 00" E 36.94 feet to the TRUE POINT OF
 
BEGINNING;
 
thence S 75°40' E 8.00 feet;
 
thence S Or38' W 40.00 feet;
 
thence N 75 °40' W 23.00 feet;
 
thence S 14°20' W 17.00 feet;
 
thence N 75°40' W 38.00 feet;
 
thence N 14°20' E 15.00 feet;
 
thence N 75°40' W 15.50 feet;
 
thence N 14°20' E 4.00 feet;
 
thence N 75°40' W 10.00 feet;
 
thence N 14°20' E 2.63 feet to the Northerly line of said North Texas Millsite;
 
thence along the Northerly line of said Millsite N 74°30' W 47.00 feet;
 
thence N Or36' E 54.12 feet to the Southerly line of Colorado Highway No. 82;
 
thence S 75 °09' II" E 125.00 feet along the Southerly line of said Highway to line 6-7 of City and
 
Townsite of Aspen;
 
thence S Or38' W 18.62 feet along said line 6-7 to the TRUE POINT OF BEGINNING.
 

COUNTY OF PITKIN, STATE OF COLORADO 

AND 

U!f!l'!~~U~!!l!'II/'/ '1/111//'/111/'/1/11' 11111111 
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PARCEL 2:
 

A tract ofland being comprised ofthose parcels ofland described in Book 240 at Page 734 and in Book
 
350 at Page 803 and portion of the Villa of Aspen Townhouses as shown on plat Book 4 at Page 296,
 
Pitkin County records, being parts ofBlock 5 Aspen Townsite, North Texas Millsite, MS 3288, and Lot
 
3, Section 12, Township 10 South, Range 85 West of the Sixth Principal Meridian, Pitkin County,
 
Colorado, described as follows:
 

Beginning at a point on Aspen Townsite line 6-7 being the Northwest corner of Block 5 Aspen
 
Townsite;
 
thence S 75°09'11" E. 35.99 feet along the North line of Block 5;
 
thence S 15°43'36" W 66.30 feet;
 
thence S 89°30'00" W 46.00 feet;
 
thence S 66°00'00" W 45.50 feet;
 
thence N 32 °00'00" W 53.00 feet;
 
thence N 01 °40'00" E 24.50 feet to the North line of the North Texas Millsite;
 
thence N 74°30'00" W 30.00 feet along the North line ofthe North Texas Millsite;
 
thence N Or36'OO" E 54.12 feet to the Southerly R.O.W. of Colorado State Highway No. 82;
 
thence S 75°09'11" E 125.00 feet along the Southerly R.O.W. of Colorado State Highway No. 82 to
 
Aspen Townsite line 6-7;
 
thence S Or38'OO" W 7.19 feet along Aspen Townsite line 6-7 to the POINT OF BEGINNING.
 

COUNTY OF PITKIN, STATE OF COLORADO
 

AND 

PARCEL 3: 

The Exclusive Right to Use Parking Spaces R1 through R8 and a Nonexclusive Right of Vehicular 
Ingress and Egress to Such Parking Spaces, as Defined and Described, and Subject to the Terms, 
Conditions, Provisions, Obligations and Restrictions Governing the Use and Maintenance of Such 
Spaces and Such Ingress and Egress in Amended Parking Lot Maintenance Agreement Recorded 
August 27, 1993 in Book 722 at Page 408 under Reception No. 360476. 

COUNTY OF PITKIN, STATE OF COLORADO 
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EXHIBIT B
 

UNIT ALLOCATIONS OF COMMON AREA
 
INTEREST AND ASSESSMENTS FOR
 

Red House Enclave
 

PERCENTAGE
POINTSUNIT 

162/3%
1.01 162/3%1.02 16213%1.03 162/3%1.04 16213%1.05 162/3%
lJ26 

100.0%
6.0 
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