
ARTICLE VIII
 
Domestic Water system 7
 

1. Construction of Domestic Water System	 7
 
2. Ownership of Domestic Water Rights	 7
 
3. Surface Water Rights	 8
 

ARTICLE IX
 
General Restrictions 8
 

1. No Further Subdivision 8
 
2 • Dogs .••••••••...•..•••.•...••••••••••••.••.•••••.• 8
 
3. Horses, Llamas, Cats and Other Animals 8
 
4. Individual Sewage Disposal Systems ..••............ 9
 
5. Underground util i ty Lines ...........•............. 9
 
6. Dust Control 9
 
7 • Weed Control 9
 
8. Service Yards and Trash ..........•..••............ 9
 
9. No Mining, Drilling or Quarrying 10
 

10.	 Resolution of Board of County Commissioners - ­
Subdivision Improvements Agreement 10
 

ARTICLE X
 
Restrictions on Lots 10
 

1. Number and Location of Buildings	 10
 
2. Completion of Construction	 10
 
3. Fireplaces/Woodburning Stoves	 10
 
4. Driveways	 10
 
5. Trees and Landscaping	 11
 
6. Used or Temporary Structures .•................... 11
 
7. Fences	 11
 
8. Drainage Control	 11
 
9. Road Damage	 11
 

10. Enclosure of Unsightly Facilities and Equipment .. 11
 
11.	 Noxious or Offensive Activities 12
 
12.	 Firearms 12
 

ARTICLE XI
 
Easements Reserved 12
 

1. Easements Described on Plat ...........•.......... 12
 
2. utility Easements Reserved ....•.................. 12
 
3 . Fishing Easement Reserved	 13
 
4. Pond Easement Reserved ...........•......•........ 13
 
5. Private Road and utility Easements Reserved 13
 
6. Sewage Disposal Field Easement Reserved	 13
 
7. Water Tank Easement Reserved •....•......•........ 13
 
8. Well and Water Facilities Easements Reserved ..... 13
 
9. Construction License Along Snowmass Creek 

Reserved ........................••.•.....•....... 13
 
10.	 Fence Licenses Within Easements .•..•............. 13
 
11.	 Ownership of Easements .......••• ~ •............... 13
 

- ii ­

http:�......�
http:�..���.�...������������.��.�����


-, I I. 

.,.J....-'." ' ...".1 L'I,. 6.:.\1 /"'lj 585f:'lilv:la DeJv.i.s, Pitkin Cnty Clerk, Doc $.00 

in Declarant until not later than the date Declarant shall have 
sold all of the Lots, at which time Declarant shall execute and 
deliver an instrument in writing transferring the same or a part 
thereof to the utility company or other entity requiring the 
easement or to the Association, as the context may require. Upon 
any such transfer, Declarant shall be relieved from all 
continuing responsibilities therefor. 

ARTICLE XII
 
PRIVATE ROAD EASEMENT, PRIVATE ACCESS EASEMENT
 

DRIVEWAYS AND EMERGENCY ACCESS
 

1. ownership of Private Road Easements. The title in fee 
to all lands platted as the private road easements, known as 
Katie Lane and Merrill Road, as shown on the Plat, shall be and 
remain vested in Declarant until not later than the date 
Declarant shall have sold all of the Lots, at which time 
Declarant shall execute and deliver an instrument in writing 
transferring the same to the Association. At such time as 
Declarant makes such transfer the Association will be responsible 
for all maintenance and responsibilities pertaining to the Roads. 

2. Grant of Access Easements Over Private Road. Declarant 
hereby conveys to the Association, for the private use of the 
Owners of the Lots being served thereby in the SUbdivision, a 
nonexclusive easement over and across the private road easement 
known as Merrill Road on the Plat. From and after the time 
Declarant completes construction of Merrill Road and transfers 
title to the Association, the Association shall be responsible to 
accomplish and pay for all maintenance and upkeep of Merrill Road. 

3. Maintenance of Driveways. All driveways constructed in 
the Subdivision shall be constructed and maintained at the 
expense of the Owner(s) whose Lot(s) is being served by a 
particular driveway. The Owner whose Lot is being served by a 
particular driveway shall be responsible for ongoing dust control 
of the private driveways and shall treat the driveways as 
necessary with magnesium chloride or other dust suppressants 
approved by the pitkin county Environmental Health Department. 

4. Emergency Access Easement. A nonexclusive easement for 
ingress and egress is hereby granted to all police, sheriff, fire 
protection, ambulance and other similar emergency agencies or 
persons, now or hereafter servicing the Subdivision and its 
residents, to enter upon all private roads and driveways located 
in the Subdivision and on any property in the Subdivision in the 
lawful performance of their duties. 

ARTICLE XIII 
PMH RESTRICTIONS FOR THE BENEFIT OF 

PITKIN COUNTY 

The PMH Units shall be governed ~y the moderate-income price 
guidelines annually adopted by the Board of County Commissioners 
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and in effect at the time of issuance of the first building 
permit for PMH Lots 1 through 5 of the Subdivision, and shall be 
occupied by qualified individuals under the pitkin County Housing 
Authority moderate-income guidelines. 

ARTICLE XIV
 
COLLECTION OF ASSESSMENTS ENFORCEMENT
 

1. Assessments. Except as may be otherwise provided by 
these Covenants, all Owners shall be obligated to pay any 
assessments lawfully imposed by the Board of Directors of the 
Association. Declarant shall be required to pay assessments to 
the Association attributable to any Lot owned by it. To the 
extent the Association is responsible therefor, assessments may 
be lawfully imposed for any items of common expense which may 
include, among other things: expenses for maintaining, improving 
and snowplowing the roads known as Katie Lane and Merrill Road, 
provided, however, that the expense of maintaining Merrill Road 
shall be assessed exclusively against the Owners of PMH Lots 1 
through 4; expenses of the Common Open Space; expenses of the 
agricultural operation of the Common Open Space; expenses for 
maintaining and improving the domestic water system; expenses of 
implementation and maintaining a security system for the 
residents of the Subdivision; fire protection systems; expenses 
of operating equestrian facilities; expenses of the Architectural 
Committee; expenses for dog control; and, any other reasonable 
costs and expenses incurred by the Association in pursuit of its 
purposes. The Board of Directors may establish contingency and 
reserve funds for the maintenance and improvement of the private 
road and the domestic water system and any other anticipated 
costs and expenses of the Association to be incurred in pursuit 
of its purposes. contingency and reserve funds shall be in such 
an amount as the Board of Directors may deem necessary and 
appropriate for the aforesaid purposes and each Owner shall be 
required to pay his pro rata portion of these funds. As used 
herein, an Owner's pro rata portion of common expense shall mean 
one-third (1/3), with respect to Free-Market Lots, based on there 
being three (3) Free-Market Lots in the SUbdivision, and 
one-fifth (1/5) with respect to PMH Lots, except with respect to 
assessments for maintaining Merrill Road, which shall be assessed 
only against PMH Lots 1 through 4. The Board of Directors shall 
have the right during any calendar year to levy and assess 
against all of the Owners a special assessment for such purpose 
or purposes, in accordance with these Covenants, or the articles 
or bylaws of the Association, as may be necessary. Such special 
assessment shall be paid for in equal portions by the Owners 
obligated to pay such assessments and shall be due and payable as 
determined by the Board of Directors. 

2. Lien for Non-Payment of Assessments or Fines. All sums 
assessed by the Board of Directors including, without limitation, 
the share of common expense assessments chargeable to any Owner, 
any fines which may be levied against,an Owner and unpaid water 
service fees and assessments charged to an Owner, shall 
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constitute a lien against such Lot superior (prior) to all other 
liens and encumbrances, excepting only: 

(a) tax and special assessment liens on the Lots in 
favor of any governmental assessing unit, and, 

(b) all sums unpaid on a first deed of trust of record 
in favor of an "institutional" lender, including any unpaid 
obligatory sums as may be provided by encumbrance. 

If any assessment shall remain unpaid after twenty (20) days 
after the due date thereof, such unpaid sums shall bear interest 
from and after the due date thereof at the maximum rate of 
interest permitted by law, or at such rate as is determined by 
the Board of Directors, and the Board of Directors may impose a 
late charge on such defaulting Owner in an amount not exceeding 
one hundred fifty dollars ($150.00) to cover the extra costs and 
expenses involved in handling such delinquent assessments. This 
fee may be modified by the Board of Directors as they deem 
appropriate. In addition the Board of Directors shall be 
entitled to collect reasonable attorneys' fees incurred in 
connection with any demands for payment and/or collection of 
delinquent assessments. To evidence such lien the Board of 
Directors shall prepare a written notice setting forth the amount 
of such unpaid indebtedness, the name of the Owner of the Lot and 
its legal description. Such a notice shall be signed by one of 
the Board of Directors and shall be recorded in the Recorder's 
Office. Such lien may be enforced by foreclosure of the 
defaulting Owner's Lot by the Association in like manner as a 
mortgage on real property, upon the recording of a notice of 
claim thereof. In any such foreclosure the Owner shall be 
required to pay the costs and expenses of such proceedings, the 
costs and expenses for filing the notice or claim of lien and all 
reasonable attorneys' fees. The Owner shall also be required to 
pay to the Association any additional assessments against the Lot 
during the period of foreclosure, and the Association shall be 
entitled to the appointment of a receiver to collect the same. 
The Board of Directors, for the Association, shall have the power 
to bid on the Lot at foreclosure sale and to acquire and hold, 
lease, mortgage and convey same. The Association, at its 
election, and in addition to any other remedies it may have at 
law or in equity, may also sue an Owner personally to collect any 
monies owed the Association. 

(c) Each Owner hereby agrees that the Association's 
lien on a Lot for assessments as hereinbefore described shall be 
superior to the Homestead Exemption provided by C.R.S. § 
38-41-201, et seq. (1973, as amended) and each Owner hereby 
agrees that the acceptance of the deed or other instrument of 
conveyance in regard to any Lot within the subdivision shall 
signify such grantee's waiver of the homestead right granted in 
said section of the Colorado statutes. 
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(d) Any recorded lien for non-payment of the common 
expenses may be released by recording a release of lien executed 
by a member of the Board of Directors. 

3. Enforcement Actions. The Association, acting by and 
through its Board of Directors, shall have the right to prosecute 
any action to enforce the provisions of all of these Covenants by 
injunctive relief, on behalf of itself and all or part of the 
Owners of the lands within the Subdivision. In addition, each 
Owner of land within the Subdivision, including the Association, 
shall have the right to prosecute any action for injunctive 
relief and for damages by reason of any violation of these 
Covenants. Declarant independently, for so long as it retains 
any of the rights granted, retained or reserved to it hereunder, 
shall have the right to prosecute any action for injunctive 
relief and for damages against any Owner or the Association by 
reason of any violation of these Covenants. The prevailing party 
in any enforcement action shall be entitled to an award of its 
reasonable costs and attorney's fees. 

4. Limitations on Actions. In the event any construction 
or alteration or landscaping work is commenced upon any of the 
lands in the Subdivision in violation of these Covenants and no 
action is commenced with 180 days thereafter to restrain such 
violation, then injunctive or equitable relief shall be denied, 
but an action for damages shall still be available to any party 
aggrieved. This 180 day limitation shall not apply to injunctive 
or equitable relief against other violations of these Covenants, 
nor shall it apply to the provisions of paragraph 4 of Article XII. 

5. Fines. In addition to the enforcement actions provided 
for above, the Board of Directors shall have the right, after 
affording notice and an opportunity to be heard to an Owner, to 
fine, in a reasonable amount, the Owner for any violations of 
these Covenants. The fine may be assessed as a lump sum or on a 
per diem basis for the number of days that an Owner is in 
violation of the Covenants. Any such amounts that an Owner is 
fined shall be deemed a lien against such Owner's Lot and may be 
collected and foreclosed on in the same manner as is provided 
above for the collection of common expense assessments or 
elimination of water service pursuant to Article VIII, section 1. 

ARTICLE XV
 
GENERAL PROVISIONS
 

1. Covenants to Run. All of the Covenants contained in 
this instrument shall be a burden on the title to all of the 
lands in the SUbdivision, and the benefits thereof shall inure to 
the Owners of the lands in the SUbdivision and the benefits and 
burdens of all said Covenants shall run with the title to all of 
the lands in the SUbdivision. 

2. Additional Lands or Lots of the Subdivision. In the 
event additional lands or Lots are added to the Subdivision by 

- 17 ­



U.....J.l I L.,1 ~u r 
Silvia Davis, Pitkin Cnty Clerk, Doc !I~" 00 

the filing of additional plats in the records Recorder's Office, 
such recordation shall operate to expand these covenants to 
govern such additional lands and Lots provided at the time of 
recordation of such plat the Owners of all the Lots in the 
Subdivision execute and record an appropriate amendment to these 
covenants. 

3. Termination of Covenants. In the event these Covenants 
have not" been sooner lawfully terminated pursuant to any 
applicable laws of the State of Colorado and pitkin County, 
Colorado, and the provisions herein contained, these Covenants 
may be terminated on January 1 of the year 2011 by a vote of 
sixty~six and 66/100 percent (66.66%) of the votes entitled to be 
cast by the Members sUbject to paragraph 5 below. If these 
Covenants are not so terminated then they shall continue to be in 
full force and effect for successive twenty-one (21) year periods 
unless, at the close of a twenty-one (21) year period, the 
Covenants are terminated by a vote of sixty-six and 66/100 
percent (66.66%) of the votes entitled to be cast by the Members 
at a meeting of the Members duly held. In the event of any such 
termination by the Members, a properly certified copy of the 
resolution of termination shall be placed on record in the 
Recorder's Office, not more than six (6) months after the meeting 
at which such such vote is cast. 

4. Amendment of Covenants. SUbject to paragraph 5 below, 
these Covenants may be amended by a vote of sixty-six and 66/100 
percent (66.66%) of the votes entitled to be cast by the Members, 
said vote to be cast at a meeting of the Members duly held, 
provided a properly certified copy of the resolution of amendment 
be placed on record in pitkin County, Colorado, not more than six 
months after said meeting. PROVIDED HOWEVER, no amendment shall 
be permitted which is inconsistent with any of the rights 
granted, retained or reserved to Declarant hereunder or which 
attempts to enlarge or expand any obligation of Declarant 
hereunder, unless such is consented to in writing by Declarant. 

s. Pitkin county Requirements. Notwithstanding anything 
herein contained to the contrary the following listed portions of 
these Covenants which were required to be contained herein by 
approvals obtained by Declarant from Pitkin county for 
SUbdivision may not be amended or terminated without the consent 
of pitkin county Board of County Commissioners: 

Article IV, section 4i all of Articles V, VI, VII, and VIlli 
Article IX, sections 1, 2, 4, 5, 9 and 10i Article X, 
sections 1, 3, 4, 5, 6, 7 and 8i all of Articles XI, XII, 
and XV. 

All other provisions may be amended or terminated in 
accordance with §3 and §4 above of this Article XVI. 

6. Severability. Should any part or parts of these 
Covenants be declared invalid or unenforceable by any court of 
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competent jurisdiction, such decision shall not affect the 
validity of the remaining Covenants . .. 

7. Paragraph Headings. The paragraph headings in this 
instrument are for convenience only and shall not be construed to 
be a part of the Covenants contained herein. 

8. Successors and Assigns of Declarant -- Release of 
Rights. Any rights or responsibilities granted or retained by 
Declarant under these Covenants shall inure to and be binding on 
any successors in interest or assigns of Declarant and any person 
or entity which accedes to the rights and obligations of 
Declarant with respect to the real property governed by these 
Covenants. 

9. Disclaimer. No representations or warranties of any 
kind, express or implied, have been given or made by Declarant or 
its agents or employees in connection with the property or any 
portion thereof, or any improvements thereon, physical condition, 
zoning compliance with the applicable laws, fitness for intended 
use or in connection with the subdivision, sale, operation, 
maintenance, cost of maintenance, taxes or other regUlations 
hereof as a Planned Unit Development except as expressly set 
forth in these Covenants and the Subdivision Improvement 
Agreement signed with pitkin County, Colorado. 

10. Limited Liability. The Association and the Board shall 
not be liable to any party for any action or for any failure to 
act with respect to any matter if the action taken or failure to 
act was in good faith and without malice. The Owners severally 
agree to indemnify the Association and the Board against loss 
reSUlting from such action or failure to act if the Association 
and the Board acted or failed to act in good faith and without 
malice. The Association shall make a good faith effort to obtain 
insurance for errors and omissions, and other forms of liability 
insurance for officers and directors of the Association. 

IN WITNESS WHEREOF, these Protective Covenants for 
Oh-Be-Joyful Acres Subdivision have been executed as of this 
(p~ day of Sep--te.Yr\bev- , 1990 . 

. FREEARK, M.D. RUTH N. FREEARK 

(NOTARY ACKNOWLEDGMENT FOLLOWS ON PAGE 20) 
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, . 
STATE OF COLORADO
 

ss.
 
COUNT\, OF PITKIN
 

.: , Ac1mc~v1edg;ed, subscribed and sworn to before me this 
day of -"S.eV\e.fY\b'PV , 1990, by ROBERT J. FREEARK, M.D. 

, I 

witness my hand and official seal. 
My commission expires: ,/I?J(qd-­

~YLOdA1)y\ 
Notary Public 

STATE OF COLORADO )
 
) ss.
 

COUNTY OF PITKIN )
 

Acknowledged, subscribed and sworn to before me this ~i~ 
day :'~f .sr.pTeYnD pI( , 1990, by RUTH N. FREEARK. 

witness my hand and officip1 seal. 
My commi s s Lon expires: ,/1~JqCr-

. r ' '."" 

Notary Public 

\freeark\covenant.dec 
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IN CONSIDERATION of the sum of Ten Dollars ($10.00) and other 
good and valuable consideration, the receipt and sUfficiency of 
which are hereby acknowledged, ROBERT J. FREEARK, M.D. and RUTH N. 
FREEARK (hereinafter referred to, collectively, as IILicensor ll

) , does 
hereby grant to the BOARD OF COUNTY COMMISSIONERS OF PITKIN COUNTY, 
COLORADO, as the governing body of pitkin County, Colorado 
(hereinafter IILicensee"), a Construction License to use that certain 
strip of land lying and being in the County of pitkin and state of 
Colorado, on the east side of Snowmass Creek Road, as the same is in 
place and as shown on the Amended Plat of Oh-Be-Joyful Acres 
Subdivision in Plat Book ~ at Page 9-11 of the records of the 
pitkin County Clerk and Recorder's office, said strip of land being 
twenty feet (20') from the property line of of the Subdivision 
adjacent to Snowmass Creek Road ("Licensed Area") . 

The Construction License granted herein is for the purpose of 
permitting Licensee to utilize the Licensed Area for (1) the realignment, 
upgrading and construction of the Snowmass Creek Road (including 
culverts and head walls), (2) installation of underground utilities 
and (3) the construction of a recreational trail for bicycles, horses 
and pedestrians. All improvements shall be in accordance with the 
standards of the pitkin County Land Use Code and shall be reviewed 
by the Licensor prior to construction. No structures other than 
those provided for herein shall be erected, constructed or placed 
within the Licensed Area by Licensee without the prior written consent 
of Licensor. Upon Licensee's completion of the work described herein, 
Licensee shall prepare a survey and legal description of Snowmass 
Creek Road as improved in the Licensed Area, and Licensor shall convey 
to Licensee a perpetual easement for the use and maintenance of 
Snowmass Creek Road to the extent the same abuts Licensor's property. 

Licensee shall be responsible for and shall, at its expense, 
promptly replace, repair and restore to their previous condition any 
buildings, landscaping, fences, ditches or other improvements which 
may be damaged or destroyed as a result of Licensee's use of this 
license or Licensee's exercise of the rights herein provided, and 
Licensee shall be responsible for maintaining, repairing and 
restoring any culverts and utilities within the Licensed Area. 

The Construction License shall automatically terminate and be 
of no force or effect on September 1, 2000 (which date is ten (10) 
years from the date hereof) . 

This Agreement shall be binding upon and inure to the benefit 
of the parties hereto and their successors and assigns and shall be 
deemed a covenant running with the land burdened hereby. Nothing 
herein contained shall be deemed to restrict Licensor in the use or 
ownership of the property burdened by the Construction License 
herein granted except as to any use which may be inconsistent with 
the rights granted hereunder. Specifically, but without limitation, 
Licensor shall have the right to grant, to any utility companies, 
easements within the Licensed Area. In no event, however, shall a 
utility company be permitted to exercise. any rights granted to it so 
as to interfere with the use of this License by Licensee for 
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