


such reasonable terms as specified by the APCHA. Otherwise, Owner’s indebtedness to
the APCHA shall be satisfied from the Owner's proceeds at closing.

This Agreement shall constitute covenants running with the real property, described in Exhibit "A",
as a burden thereon, for the benefit of, and shall be specifically enforceable by the APCHA or the
City, and their respective successors and assigns, as applicable, by any appropriate legal action,
including but not limited to, specific performance, injunction, reversion, or eviction of non-
complying owners and/or occupants.

in the event that the Owner desires to sell the Property, the Owner shall execute a standard
Listing Contract on forms approved by the Colorado Real Estate Commission with the APCHA
providing for a 180-day listing period, or such other time period as required by the APCHA
Affordable Housing Guidelines in effect at time of listing. At this time, the Owner shall deposit with
APCHA an amount equal to one percent (1%) of the estimated value of the Unit. The APCHA
shall promptly advertise the Property for sale by competitive bid to Qualified Buyers. At the time
of closing, the Owner shall pay to APCHA an additional one percent (1%), for a maximum fee of
two percent (2%). If FNMA type financing is used, there may be a fee charged by the APCHA
based on the amount financed. The amount of this fee to be paid by the subsequent Owner shall
be as set forth in the current Affordable Housing Guidelines and will be distribuied to the APCHA
Mortgage Fund Account.

MAXIMUM RESALE PRICE

In no event shall the Property be sold for an amount ("Maximum Resale Price") in excess of the
lesser of:

a. $_“° | plus an increase of three percent (3%) of such price per year from the date of pur-
chase to the date of Owner's notice of intent to sell (prorated at the rate of .25 percent for
each whole month for any part of a year); or

b. an amount (based upon the Consumer Price Index, All tems, U.S. City Average, Urban
Wage Earners and Clerical Workers (Revised), published by the U.S. Department of
Labor, Bureau of Labor Statistics) calculated as foliows: the Owner's purchase price
divided by the Consumer Price Index at the time of purchase multiplied by the Consumer
Price Index current at the date of the Listing Contract. In no event shall the multiplier be
less than one (1). For purposes of this Agreement, "date of intent to sell" shall be the
date of execution of a listing contract when required by this agreement, or if a listing
contract is not otherwise necessary, the date shall be determined to be the date upon
which a requirement for the Owner to sell is first applicable.

NOTHING HEREIN SHALL BE CONSTRUED TO CONSTITUTE A REPRESENTATION OR

GUARANTEE BY THE APCHA, THE CITY OR THE COUNTY THAT ON SALE THE OWNER
SHALL OBTAIN THE MAXIMUM RESALE PRICE.

Permitted Capital Improvements

a. For the purpose of determining the Maximum Resale Price in accordance with this
Section, the Owner may add to the amount specified in Paragraph 6 above, fifty percent
(50%) of the cost of Permitted Capital Improvements, as defined in Exhibit "B", attached

‘To be determined by a later recorded Memorandum of Acceptance encumbering each individual unit.
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hereto and incorporated herein, in a total amount not to exceed $ ° . which is ten

percent (10%) of the initial listed purchase price set forth in paragraph 6a above. All such
Permitted Capital Improvements installed or constructed over the life of the unit shall
qualify. However, the allowance permitted by this subsection is a fixed amount, which
shall be calculated on a cumulative basis applicable to the owner and all subsequent
purchasers, and shall not exceed the maximum dollar amount set forth in this subsection
7a.

b. Permitted Capital Improvements shall not include any changes or additions to the Property
made by the Owner during construction or thereafter, except in accordance with
Paragraph 7a above. Permitted Capital Improvements shall not be included in the
APCHA'’s listed purchase price, even if made or instafled during original construction.

c. In order to qualify as Permitted Capital Improvements, the Owner must furnish to the
APCHA the following information with respect to the improvements which the Owner seeks
to include in the calculation of Maximum Resale Price:

1) Original or duplicate receipts to verify the actual costs expended by the Owner for
the Permitted Capital improvements;

2) Owner’s affidavit verifying that the receipts are valid and correct receipts tendered
at the time of purchase; and

3) True and correct copies of any building permit or certificate of occupancy required
to be issued by the Aspen/Pitkin County Building Department with respect to the
Permitted Capital Improvements.

d. For the purpose of determining the Maximum Resale Price in accordance with this
Section, the Owner may also add to the amount specified in Paragraphs 6 and 7a, the
cost of any permanent improvements constructed or installed as a result of any
requirement imposed by any governmental agency, provided that written certification is
provided to the APCHA of both the applicable requirement and the information required
by Paragraph 7c, 1) - 3).

e. In calculating the costs under Paragraphs 7a and 7d, only the Owner's actual out-of-
pocket costs and expenses shall be eligible for inclusion. Such amount shall not include
an amount attributable to Owner's "sweat equity” or to any appreciation in the value of the
improvements.

8. All disputes between the Owner and the administrative staff of the APCHA shall be heard in
accordance with the grievance procedures set forth in the Affordable Housing Guidelines.

9. Owner shall not permit any prospective buyer to assume any or all of the Owner's customary
closing costs nor accept any other consideration which would cause an increase in the purchase
price above the bid price so as to induce the Owner to sell to such prospective buyer.

10. In the event that one qualified bid is received equal to the Maximum Resale Price herein
established, the Property shall be sold to such bidder at the Maximum Resale Price; and in the

*This is ten percent (10%) of the purchase price stated in 6a and to be incorporated in a separate
Memorandum of Acceptance encumbering each individual unit.

Benedict Commons Condominium Deed Restriction Page 4

29US5@7 W3/D6 /96 @202 PG 4 arF 1&



event Owner receives two or more such bids equal to the Maximum Resale Price, the Qualified
Buyer shall be selected according to the priority for sale units set forth in the Affordable Housing
Guidelines; and, in the event that all such qualified bidders are of equal priority pursuant to the
Affordable Housing Guidelines, the Qualified Buyer shall be selected by lottery among the qualified
bidders, whereupon the Property shall be sold to the winner of such lottery at the Maximum
Resale Price. If the terms of the proposed purchase contract, other than price, as initially
presented to the Owner, are unacceptable to the Owner, there shall be a mandatory negotiation
period of three (3) business days to allow the Owner and potential buyer to reach an agreement
regarding said terms, including but not limited to, the closing date and financing contingencies.
If, after the negotiation period is over, the Owner and buyer have not reached an agreement, the
next bidder’'s offer will then be presented to the Owner for consideration and a three (3) business
day negotiating period will begin again. The Owner may reject any and all bids, however, the
Owner is subject to the provisions in the Affordable Housing Guidelines pertaining to the listing
fee. Bids in excess of the Maximum Resale Price shall be rejected. If all bids are below
Maximum Resale Price, Owner may accept the highest qualified bid. If all bids are below
Maximum Resale Price and two or more bids are for the same price, the Qualified Buyer shall be
selected by lottery from among the highest qualified bidders.

11. In the event that titie to the Property vests by descent in individuals and/or entities who are not
Qualified Buyers as that term is defined herein (hereinafter "Non-Qualified Transferee(s)"), the
Property shall immediately be listed for sale as provided in Paragraph § above (including the
payment of the specified fee to the APCHA), and the highest bid by a Qualified Buyer, for not less
than ninety-five percent (95%) of the Maximum Resale Price or the appraised market value,
whichever is less, shall be accepted; if all bids are below ninety-five percent (95%) of the
Maximum Resale Price or the appraised market value, the Property shall continue to be listed for
sale until a bid in accordance with this section is made, which bid must be accepted. The cost
of the appraisal shall be paid by the Non-Qualified Transferee(s).

a. Non-Qualified Transferee(s) shall join in any sale, conveyance or transfer of the Property
to a Qualified Buyer and shail execute any and all documents necessary to do so; and

b. Non-Qualified Transferee(s) agree not to: 1) occupy the Property; 2) rent all or any part
of the Property, except in strict compliance with Paragraph 15 hereof; 3) engage in any
other business activity on or in the Property; 4) sell or otherwise transfer the Property
except in accordance with this Agreement and the Affordable Housing Guidelines; or 5)
sell or otherwise transfer the Property for use in a trade or business.

C. The APCHA and the City, or their respective successors, as applicable, shall have the
right and option to purchase the Property, exercisable within a period of fifteen (15) calen-
dar days after receipt of any notice submitted to the APCHA by a Non-Qualified
Transferee(s) of its acquisition of the Property. In the event of exercising their right and
option, the APCHA or the City shall purchase the Property from the Non-Qualified
Transferee(s) for a price of ninety-five percent (95%) of the Maximum Resale Price, or the
appraised market value, whichever is less. The offer to purchase shall be made by the
Non-Qualified Transferee within fifteen (15) days of acquisition of the Property by the Non-
Qualified Transferee.

d. Where the provisions of this Paragraph 11 apply, the APCHA may require the Owner to
rent the Property in accordance with the provisions of Paragraph 15, below.
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12.

13.

14.

15.

16.

OWNER RESIDENCE

Owner represents and warrants that the Property shall be and is to be utilized only as the sole and
exclusive place of residence of an Owner.

Owner agrees that in the event Owner changes domicile or ceases to utilize the Property as his
sole and exclusive place of residence, the Property will be offered for sale pursuant to the
provisions of Paragraph 11 of this Agreement. Owner shall be deemed to have changed Owner’s
domicile by becoming a resident elsewhere or accepting permanent employment outside Pitkin
County, or residing on the Property for fewer than nine (9) months per calendar year without the
express written approval of the APCHA. Where the provisions of this Paragraph 13 apply, the
APCHA may require the Owner to rent the Property in accordance with the provisions of
Paragraph 15, below.

If at any time the Owner of the Property also owns any interest alone or in conjunction with others
in any developed residential property or dwelling unit(s) located in Eagle, Garfield, Gunnison or
Pitkin Counties, Owner agrees to immediately list said other property or unit for sale and to sell
Owner's interest in such property at a sales price comparable to like units or properties in the area
in which the property or dwelling unit(s) are located. In the event said other property or unit has
not been sold by Owner within one hundred twenty (120) days of its listing, then Owner hereby
agrees to immediately list this Property or Unit for sale pursuant to the provisions of Paragraph
11 of this Agreement. It is understood and agreed between the parties hereto that, in the case
of an Owner whose business is the construction and sale of residential properties or the purchase
and resale of such properties, the properties which constitute inventory in such an Owner's
business shall not constitute "other developed residential property” or "dwelling unit(s)" as those
terms are used in this Paragraph 14.

RENTAL

Owner may not, except with prior written approval of the APCHA, and subject to APCHA’s
conditions of approval, rent the Property for any period of time. Prior to occupancy, any tenant
must be approved by the Homeowner's Association, if applicable, and the APCHA in accordance
with the income, occupancy and all other qualifications established by the APCHA in its Affordable
Housing Guidelines. The APCHA shall not approve any rental if such rental is being made by
Owner to utilize the Property as an income producing asset, except as provided below, and shall
not approve a lease with a rental term in excess of twelve (12) months. A signed copy of the
lease must be provided to the APCHA prior to occupancy by any tenant. Any such lease approved
by the APCHA shall be the greater of Owner’s cost or the monthly rental amount specified in the
Affordable Housing Guidelines for units which were constructed in the year in which the subject
unit was deed restricted at the appropriate income category. Owner's cost as used herein
includes the monthly expenses for the cost of principal and interest payments, taxes, property
insurance, condominium or homeowners assessments, utilities remaining in owner's name, plus
an additional twenty dollars ($20) and a reasonable (refundable) security deposit.

The requirements of this paragraph shall not preclude the Owner from sharing occupancy of the
Property with non-owners on a rental basis provided Owner continues to meet the obligations
contained in this Agreement, including Paragraph 12.

IN NO EVENT SHALL THE OWNER CREATE AN ADDITIONAL DWELLING UNIT, AS DEFINED
IN THE PITKIN COUNTY OR CITY OF ASPEN LAND USE CODES, IN OR ON THE PROPERTY.
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17.

18.

18.

20.

21.

22.

23.

Io@Eay

NOTHING HEREIN SHALL BE CONSTRUED TO REQUIRE THE APCHA TO PROTECT OR
INDEMNIFY THE OWNER AGAINST ANY LOSSES ATTRIBUTABLE TO THE RENTAL,
INCLUDING (NOT BY WAY OF LIMITATION) NON-PAYMENT OF RENT OR DAMAGE TO THE
PREMISES; NOR TO REQUIRE THE APCHA TO OBTAIN A QUALIFIED TENANT FOR THE
OWNER IN THE EVENT THAT NONE IS FOUND BY THE OWNER.

BREACH

In the event that APCHA has reasonable cause to believe the Owner is violating the provisions
of this Agreement, the APCHA, by it's authorized representative, may inspect the Property
between the hours of 8:00 a.m. and 5:00 p.m., Monday through Friday, after providing the Owner
with no less than 24 hours’ written notice.

The APCHA, in the event a violation of this Agreement is discovered, shall send a notice of
violation to the Owner detailing the nature of the violation and allowing the Owner fifteen (15) days
to cure. Said notice shall state that the Owner may request a hearing before APCHA within fifteen
(15) days to determine the merits of the allegations. If no hearing is requested and the violation
is not cured within the fifteen (15) day period, the Owner shall be considered in violation of this
Agreement. If a hearing is held before the APCHA, the decision of the APCHA based on the
record of such hearing shall be final for the purpose of determining if a violation has occurred.

REMEDIES

There is hereby reserved to the parties hereto any and all remedies provided by law for breach
of this Agreement or any of its terms. In the event the parties resort to litigation with respect to
any or all provisions of this Agreement, the prevailing party shall be entitled to recover damages
and costs, including reasonable attorneys’ fees.

in the event the Property is sold and/or conveyed without compliance herewith, such sale and/or
conveyance shall be wholly null and void and shall confer no title whatsoever upon the purported
buyer. Each and every conveyance of the Property, for all purposes, shall be deemed to include
and incorporate by this reference, the covenants herein contained, even without reference therein
to this Agreement.

In the event that the Owner fails to cure any breach, the APCHA may resort to any and all
available legal action, including, but not limited to, specific performance of this Agreement or a
mandatory injunction requiring sale of the Property by Owner as specified in Paragraphs 3, 11,
13, and 14. The costs of such sale shall be taxed against the proceeds of the sale with the
balance being paid to the Owner.

In the event of a breach of any of the terms or conditions contained herein by the Owner, his
heirs, successors or assigns, the APCHA's initial listed purchase price of the Property as set forth
in Paragraph 6a of this Agreement shall, upon the date of such breach as determined by the
APCHA, automatically cease to increase as set out in Paragraph 6 of this Agreement, and shall
remain fixed until the date of cure of said breach.
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24.

25.

26.

27.

29057

FORECLOSURE

If FNMA-type financing is used to purchase the Property, as determined by the APCHA, the
APCHA and the City Council may, pursuant to that certain Option to Purchase executed and
recorded of even date herewith, the terms of which are incorporated in this Agreement by this
reference as if fully set forth herein, agree to release and waive their ability to enforce the resale
deed restrictions contained herein, in the event of foreclosure, provided that said Option to
Purchase grants to the APCHA and the City, as the designee of the APCHA, the option to acquire
the Property within thirty (30) days after the issuance of a public trustee's deed to the hoider
(including assigns of the holder) of the promissory note secured by a first deed of trust for an
option price not to exceed the redemption price on the last day of all statutory redemption
period(s) and any additional reasonable costs incurred by the holder during the option period which
are directly related to the foreclosure.

In the event that APCHA or the City, as the designee of the APCHA, exercise the option pursuant
to the terms of that certain Option to Purchase, described above, the APCHA and/or its designee,
may sell the Property to Qualified Buyers as that term is defined herein, or rent the Property to
qualified tenants who meet the income, occupancy and all other qualifications, established by the
APCHA in its Affordable Housing Guidelines until sale to a Qualified Buyer is effected.

GENERAL PROVISIONS

Notices. Any notice, consent or approval which is required to be given hereunder shall be given
by mailing the same, certified mail, return receipt requested, properly addressed and with postage
fully prepaid, to any address provided herein or to any subsequent mailing address of the party
as long as prior written notice of the change of address has been given to the other parties to this
Agreement.

Said notices, consents and approvals shall be sent to the parties hereto at the following addresses
unless otherwise notified in writing:

To Owner: &

To APCHA: Executive Director
Aspen/Pitkin County Housing Authority
530 East Main Street, Lower Level
Aspen, Colorado 81611

Exhibits. Exhibits "A" and "B", attached hereto, are incorporated herein and by this reference
made a part hereof.

Severability. Whenever possible, each provision of this Agreement and any other related
document shall be interpreted in such a manner as to be valid under applicable law; but if any
provision of any of the foregoing shall be invalid or prohibited under said applicable law, such
provisions shall be ineffective to the extent of such invalidity or prohibition without invalidating the
remaining provisions of such document.
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28. Choice of Law. This Agreement and each and every related document is to be governed and
construed in accordance with the laws of the State of Colorado.

29. Successors. Except as otherwise provided herein, the provisions and covenants contained herein
shall inure to and be binding upon the heirs, successors and assigns of the parties.

30. Section Headings. Paragraph or section headings within this Agreement are inserted solely for
convenience of reference, and are not intended to, and shall not govern, limit or aid in the
construction of any terms or provisions contained herein.

31. Waiver. No claim of waiver, consent or acquiescence with respect to any provision of this
Agreement shall be valid against any party hereto except on the basis of a written instrument
executed by the parties to this Agreement. However, the party for whose benefit a condition is
inserted herein shall have the unilateral right to waive such condition.

32. Gender and Number. Whenever the context so requires herein, the neuter gender shall include
any or all genders and vice versa and the use of the singular shall include the plural and vice
versa.

33. Personal Liability. Owner agrees that he or she shall be personally liable for any of the

transactions contemplated herein.

34. Further Actions. The parties to this Agreement agree to execute such further documents and take
such further actions as may be reasonably required to carry out the provisions and intent of this
Agreement or any agreement or document relating hereto or entered into in connection herewith.

35. Modifications. The parties to this Agreement agree that any modifications of this Agreement shall
be effective only when made by writings signed by both parties and recorded with the Clerk and
Recorder of Pitkin County, Colorado. Notwithstanding the foregoing, the APCHA reserves the right
to amend this Agreement unilaterally where deemed necessary to effectuate the purpose and
intent of this Agreement, and where such unilateral action does not materially impair the Owner's
rights under this Agreement.

36. Owner and Successors. The term "Owner" shall mean the person or persons identified at the
beginning of this Agreement and any other person or persons who shall acquire an ownership
interest in the Property in compliance with the terms and provisions of this Agreement; it being
understood that such person or persons shall be deemed an "Owner" hereunder only during the
period of his, her or their ownership interest in the Property and shall be obligated hereunder for
the full and complete performance and observance of all covenants, conditions and restrictions
contained herein during such period.

IN WITNESS WHEREOF, the parties hereto have executed this instrument on the day and year
above first written.

OWNER: ’
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DECLARATION BY THE ASPEN/PITKIN COUNTY HOUSING AUTHORITY

The foregoing Occupancy and Resale Deed Restriction Agreement for the Benedict Commons
Condominiums and its’ terms are heregby adopted and declared by The Aspen/Pitkin County Housing
Authority.

STATE OF COLORADO )
ss.
COUNTY OF PITKIN )
The foregoing instrument was acknowledged before me this _-#  day of March, 1996, by David
Tolen.
Witness my hand and official seal.
. &f
My commission expires: ] 224l
Notary Public d
\kraut\master.dr
e /G S BER FE il OoF i
39 a7 25/ 06 /Yo [ AL
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EXHIBIT "A"

Legal Description

715 East Hyman Avenue Condominiums Subdivision,

according to the Plat thereof filed June 2, 1994
in Plat Book 34 at Page 65 of the Records
of the Pitkin County Clerk and Recorder,
Pitkin County, Colorado

also known as Benedict Commons Condominiums

Each Unit Further Described As:

715 E. Hyman, Unit 26 775 sq.
715 E. Hyman, Unit 27 768 sq.

Unit No. Address Size of Unit
1 715 E. Hyman, Unit 1 701 sq. ft.
2 715 E. Hyman, Unit 2 701 sq. ft.
3 715 E. Hyman, Unit 3 701 sq. ft.
4 715 E. Hyman, Unit 4 602 sq. ft.
5 715 E. Hyman, Unit 5 602 sq. ft.
6 715 E. Hyman, Unit 6 491 sq. ft.
7 715 E. Hyman, Unit 7 491 sq. ft.
8 715 E. Hyman, Unit 8 491 sq. ft.
9 715 E. Hyman, Unit 9 491 sq. ft.
10 715 E. Hyman, Unit 10 701 sq. ft.
11 715 E. Hyman, Unit 11 701 sq. ft.
12 715 E. Hyman, Unit 12 701 sq. ft.
13 715 E. Hyman, Unit 13 602 sq. ft.
14 715 E. Hyman, Unit 14 602 sq. ft.
15 715 E. Hyman, Unit 15 491 sq. ft.
16 715 E. Hyman, Unit 16 491 sq. ft.
17 715 E. Hyman, Unit 17 491 sq. ft.
18 715 E. Hyman, Unit 18 535 sq. ft.
19 715 E. Hyman, Unit 19 550 sq. ft.
20 715 E. Hyman, Unit 20 506 sq. ft.
21 715 E. Hyman, Unit 21 506 sq. ft.
22 715 E. Hyman, Unit 22 512 sq. ft.
23 715 E. Hyman, Unit 23 512 sq. ft.
24 715 E. Hyman, Unit 24 742 sq. ft.
25 715 E. Hyman, Unit 25 742 sq. ft.
26 ft.
27 ft.
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EXHIBIT "B"

To the Occupancy and Resale Deed Restriction
Agreement for the Benedict Commons Condominiums

Permitted Capital Improvements

1. The term "Permitted Capital Improvement” as used in the Agreement shall only include the
following:
a. Improvements or fixtures erected, installed or attached as permanent, functional, non-

decorative improvements to real property, excluding repair, replacement and/or
maintenance improvements;

b. Improvements for energy and water conservation;

C. improvements for the benefit of seniors and/or handicapped persons;

d. Improvements for health and safety protection devices;

e. Improvements to add and/or finish permanent/fixed storage space, including, but not

limited to, converting the computer nooks to closets and/or adding shelving, and adding
shelving in the washer/dryer, pantry and other closet areas;

f. Improvements to finish unfinished space;

g. The cost of adding decks and balcenies, and any extension thereto, including, but not
limited to, the wood decks on the third floor units; and/or :

h. Owner's pro rata share of adding bicycle racks, grills or trellis in the common areas, and
approved by the Association.

2. Permitted Capital Improvements as used in this Agreement shall not include the following:
a. Landscaping;
b. Upgrades of appliances, plumbing and mechanical fixtures, carpets, and other similar

items included as part of the original construction of the unit;
C. Jacuzzis, saunas, steam showers and other similar items;

d. improvements required to repair, replace and maintain existing fixtures, appliances,
plumbing and mechanical fixtures, painting, carpeting and other similar items;

e. Upgrades or addition of decorative items, including lights, window coverings, and other
similar items.

3. All Permitted Capital Improvement items and costs shali be approved by the APCHA staff prior
to being added to the Maximum Resale Price as defined herein.
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